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10-8-94

CITIES AND TOWNS

History: C. 1953, 10-8-94, enacted by L.
1985, ch. 109, § 2.

CHAPTER 9
ZONING, BUILDING AND PLANNING
Article 1
Zoning Power of Cities and Towns
Section
10-9-1.
Power to regulate and restrict
height and size of buildings and
height and location of trees and
other vegetation - Regulations
to encourage use of solar and
other forms of energy.
10-9-2.
Division of city into zoning districts.
10-9-2.5. Residential facility for handicapped
persons permitted in municipal
zoning district - Conditions for
qualification.
10-9-3.
Regulations to be in accordance
with comprehensive plan.
10-9-3.5. Regulation of subdivision development plans to protect access to
sunlight for solar energy.
10-9-3.6. Disapproval of plats or agreements
which prohibit solar or other
energy devices.
10-9-4.
Planning commission - Zoning
plan, ordinance, maps and recommendations - Certification
to legislative body - Zoning of
municipality.
10-9-5.
Zoning ordinances - Procedures Assigning zones to territory
annexed to the territory.
Board of adjustment - Appoint10-9-6.
ment - Limitation on exercise
of powers as to restrictions on
use of property - Exemption
from operation of ordinance.
10-9-7.
Board - Number of members Alternate members - Appointment - Term - Removal Vacancies.
10-9-8.
Organization of board - Meetings
- Duties of members - Zoning
administrator - Appointment
- Functions - Appeals.
10-9-9.
Appeals to board - Time - Persons entitled - Transmission of
papers.
10-9-10. Stay of proceedings pending appeal.
10-9-11. Notice of hearing of appeal - Right
of appearance.
10-9-12. Powers of board on appeal - Granting of and showing to be entitled to variance.

Section
10-9-13. Decision on appeal.
10-9-14. Vote necessary for reversal.
10-9-15. Judicial review of board's decision Time limitation.
10-9-16. Repealed.
10-9-17. Conflict of laws.
10-9-18. Fixing compensation of members of
board - Enforcement of zoning
regulations - Building inspector and permits - Temporary
regulations affecting commercial, industrial or residential
structures.

Article 2
Municipal Planning Enabling Act
10-9-19. Planning commission - Number,
terms, appointment of members
- Compensation and expenses
- Powers of commission - Appointive powers - Contractual
powers.
10-9-20. Functions and duties of commission
- Master plan - Territory outside city limits.
10-9-21. Conformity to master plan required
- Effect of disapproval - Submission to planning commission.
10-9-22. Powers of commission - Reports
and recommendations - Entry
upon land.
10-9-23. Major street plan - Official map Effect of modification.
10-9-24. Building permit- Power of board of
adjustment - Powers of board
on appeal - Hearings by board.
10-9-25. Adoption of major street plan - Effect on right to file plat - Approval of planning commission
as condition precedent to filing
plat - Regulations governing
subdivision of land.
10-9-26. Transfer or sale of land without
prior preparation, approval and
recording of subdivision plat as
violation - Exceptions.
10-9-27. Designation of municipal planning
commission - County or regional planning commission Expenses of designated commission.
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Section
10-9-28. Short title - Definitions.
10-9-29. Severability clause - Jurisdiction of
commission over public property.
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Section
10-9-30. Violation of chapter or ordinance
punishable as misdemeanor Remedies of municipality and
owners of real estate.

ARTICLE 1
ZONING POWER OF CITIES AND TOWNS
10-9-1. Power to regulate and restrict height and size of
buildings and height and location of trees and
other vegetation - Regulations to encourage use
of solar and other forms of energy.
For the purpose of promoting health, safety, morals and the general welfare
of the community the legislative body of cities and towns is empowered to
regulate and restrict the height, number of stories and size of buildings and
other structures, the height and location of trees and other vegetation, the
percentage of lot that may be occupied, the size of yards, courts and other open
spaces, the density of population and the location and use of buildings, structures and land for trade, industry, residence or other purposes. Regulations
and restrictions of the heights and number of stories of buildings and other
structures, and the height and location of trees and other vegetation shall not
apply to existing buildings, structures, trees or vegetation except for new
growth on such vegetation. These regulations may also encourage energy-efficient patterns of development, the use of solar and other renewable forms of
energy, and energy conservation and may assure access to sunlight for solar
energy devices.
History: L. 1925, ch. 119, § 1; R.S. 1933,
15-8-89; L. 1941, ch. 18, § l; C. 1943, 15-8-89;
L. 1981, ch. 44, § 1.
Amendment Notes. - The 1981 amendment inserted "the height and location of trees
and other vegetation" in the first sentence, and
added the last two sentences.
Cross-References. - Airport zoning regulations, § 2-4-1 et seq.
Building and fire regulations, § 10-8-52.
Conformity to zoning ordinances of other political subdivisions, § 11-16-1.

County zoning and planning, § 17-27-1 et
seq.
Lumberyards and combustible materials,
prohibition within fire limits, § 10-8-70.
Municipal Planning Enabling Act and
powers of cities and towns thereunder,
§ 10-9-19 et seq.
Slum clearance, §§ 11-15-1 et seq., 11-19-1
et seq.
State planning coordinator,§ 63-28-1 et seq.

NOTES TO DECISIONS
ANALYSIS

Deed restrictions and covenants.
Fraternity and sorority houses.
Gasoline filling and service station.
Initiative power of the people.
Judicial review.
Prior nonconforming use.
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Sideyards.
Subdivisions.
Zoning power in general.

Deed restrictions and covenants.
Zoning ordinances cannot override, annul or
relieve land from building restrictions or covenants placed thereon by deed. Marshall v. Salt
Lake City, 105 Utah 111, 141 P.2d 704, 149
A.L.R. 282 (1943).
Fraternity and sorority houses.
Ordinance confining the location of fraternity or sorority house, in restricted residential
district, to an area not more than 600 feet from
the lands and premises occupied by the institution to which the fraternity or sorority was incident was valid as against contention that it
was a discrimination against rightful use of
plaintiffs' premises. Phi Kappa Iota Fraternity
v. Salt Lake City, 116 Utah 536, 212 P.2d 177
(1949).
Gasoline filling and service station.
Ordinance prohibiting the operation of filling stations in a district unless a certain percentage of property owners consented was unconstitutional. Smith v. Barrett, 81 Utah 522,
20 P.2d 864 (1933).
Initiative power of the people.
An initiative-created
rezoning ordinance
would be invalid as not complying with this
section. Dewey v. Doxey-Layton Realty Co., 3
Utah 2d 1, 277 P.2d 805 (1954).
Judicial review.
By the terms of this section and §§ 10-9-2
and 10-9-4, the governing body of a city is
granted discretionary power to district and
zone cities for various purposes that are to the
public interest; and the exercise of that power
will not be interfered with by the courts unless
the discretion is abused. Phi Kappa Iota Fraternity v. Salt Lake City, 116 Utah 536, 212
P.2d 177 (1949).
Fact that a person's half lot might be more
profitably used for commercial than for residential purposes or that it has become unsuited
for residential purposes does not show discrimination or reveal arbitrary action which would
authorize the court to set aside the holding of
the city authorities to refuse a request for rezoning the lot. Dowse v. Salt Lake City Corp.,
123 Utah 107, 255 P.2d 723 (1953).
The exercise of the zoning power is a legislative function and activity. The wisdom of the
plan, the necessity, the number, nature, and
boundaries of the district are matters which lie
in the discretion of the city authorities, and
only if their action is confiscatory, discriminatory, or arbitrary may a court set aside their
action. Dowse v. Salt Lake City Corp., 123
Utah 107, 255 P.2d 723 (1953).

Where complaint alleged that zoning ordinance changes constituted an abuse of discretion by the city commission in that the changes
(1) were contrary to the city's comprehensive
zoning plan, (2) did not tend to promote the
health, safety, and general welfare of the city,
(3) arbitrarily intermingled business with residential property, and (4) were not adopted pursuant to proper notice, and where plaintiffs offered to prove that the city planning commission had recommended the changes not be
made, genuine issues of fact affecting the validity of the ordinance were raised and should
have been resolved by trial. Naylor v. Salt
Lake City Corp., 16 Utah 2d 192, 398 P.2d 27
(1965).
Although wisdom and nature of zoning
power has been left to discretion of city authorities, courts may still intervene and set aside a
city's action if an ordinance is confiscatory, discriminatory or unreasonable. Gibbons & Reed
Co. v. North Salt Lake City, 19 Utah 2d 329,
431 P.2d 559 (1967).

Prior nonconforming use.
Zoning ordinance prohibiting excavation of
sand and gravel from a parcel of land was an
invalid exercise of the police power as enforced
against that particular parcel where the sand
and gravel had been excavated from the land
continuously from the time prior to the enactment of the ordinance and where the ordinance
would cause severe loss to both the owner of
the land and the public as compared to the relatively small inconvenience to other owners in
the neighborhood caused by the excavation.
Gibbons & Reed Co. v. North Salt Lake City,
19 Utah 2d 329, 431 P.2d 559 (1967).
Sideyards.
Sideyard restrictions have a reasonable relationship with the public health, safety, morals
or general welfare, the same as set-back ordinances. Hargraves v. Young, 3 Utah 2d 175,
280 P.2d 974 (1955).
Subdivisions.
A city ordinance requiring subdividers to
dedicate 7 percent of the subdivided land to the
city, or pay the equivalent of that value in cash
for flood control and/or parks and recreation
facilities was within the scope of authority and
responsibility of the city government in the
promotion of the health, safety, morals and
general welfare of the community. Call v. City
of West Jordan, 606 P.2d 217 (Utah 1979).
Zoning power in general.
Exercise of zoning power is definitely a legislative function and activity. Walton v. Tracy
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Loan & Trust Co., 97 Utah 249, 92 P.2d 724
(1939); Marshall v. Salt Lake City, 105 Utah
111, 141 P.2d 704, 149 A.L.R. 282 (1943).
City zoning is authorized only as an exercise
of the police power of the state. It must therefore have for its purpose and objectives matters
which come within the province of the police
power. Marshall v. Salt Lake City, 105 Utah
111, 141 P.2d 704, 149 A.L.R. 282 (1943).
The city's governing body has the discretion
to determine the plan of zoning. Marshall v.
Salt Lake City, 105 Utah 111, 141 P.2d 704,
149 A.L.R. 282 (1943).
Where zoning change tended to accommodate the gradual expansion of the central commercial and business area of the city, and also
tended to eliminate deteriorated residences

10-9-1

and alleviate health hazards, congestion and
crime rate problems in the area rezoned for
business usage, such zoning change was not
invalid as a capricious and arbitrary exercise
of power by the city commission. Naylor v. Salt
Lake City Corp., 17 Utah 2d 300, 410 P.2d 764
(1966).
Exercise of zoning power is a legislative
function to be exercised by the legislative bodies of municipalities; the wisdom of a zoning
plan, its necessity, and the nature and boundaries of the zoned district are all matters
within the legislative discretion, and supreme
court will avoid substituting its judgment for
that of the zoning authority. CrestviewHolladay Homeowners Ass'n v. Engh Floral
Co., 545 P.2d 1150 (Utah 1976).

COLLATERAL REFERENCES
Utah Law Review. - Housing in Salt Lake
County - A Place to Live for the Poor?, 1972
Utah L. Rev. 193.
Utah Environmental Problems and Legislative Response, Jerry W. Raisch, 1972 Utah L.
Rev. 479, 1973 Utah L. Rev. 1.
Preserving Utah's Open Spaces, Owen Olpin,
1973 Utah L. Rev. 164.
Comment, Melville v. Salt Lake County Technical Notice: A Judicial Lesson in Avoiding Inevitable Conflicts, 1975 Utah L. Rev.
520.
Utah Legislative Survey - 1981, 1982 Utah
L. Rev. 125.
Development Fees: Standards to Determine
Their Reasonableness, 1982 Utah L. Rev. 549.
The Availability of 42 U.S.C. § 1983 in
Challenges of Land Use Planning Regulations:
A Developer's Dream Come True?, 1982 Utah
L. Rev. 571.
Financing Community Impacts: Local Planning Issues in Ski Resort Development, 1985
Utah L. Rev. 783.
Brigham Young Law Review. - Using
Planned
Development
Ordinances
to
Downzone: Sherman v. City of Colorado
Springs Planning Commission, 1985 B.Y.U.L.
Rev. 359.
Am. Jur. 2d. - 58 Am. Jur. 2d Zoning § 7.
C.J.S. - 62 C.J.S. Municipal Corporations
§§ 224 to 226; 101A C.J.S. Zoning and Land
Planning § 1 et seq.
A.L.R. - Construction and application of
zoning regulations in connection with bomb or
fallout shelters, 7 A.L.R.3d 1443.
Application of zoning regulations to automatic vending machines, 11 A.L.R.3d 1004.
Meaning of term "garage" as used in zoning
regulation, 11 A.L.R.3d 1187.
Aesthetic objectives or considerations as affecting validity of zoning ordinance, 21
A.L.R.3d 1222.

Validity of provisions for amortization of
nonconforming uses, 22 A.L.R.3d 1134.
Motels or motor courts, application of zoning
regulations to, 23 A.L.R.3d 1210.
Construction and effect of zoning provision
permitting accessory use for "professional office," 24 A.L.R.3d 1128.
Fraternities
or sororities, application of
zoning regulations to college, 25 A.L.R.3d 921.
Hospitals, sanitariums, and nursing homes,
validity and construction of zoning regulations
expressly referring to, 27 A.L.R.3d 1022.
Meaning of term "hotel" as used in zoning
ordinances, 28 A.L.R.3d 1240.
Application of zoning reg".ilations to golf
courses, swimming pools, tennis courts, or the
like, 32 A.L.R.3d 424.
Validity and construction of zoning ordinance regulating architectural style or design
of structure, 41 A.L.R.3d 1397.
Mobile home or trailer park, validity and application of zoning regulations relating to, 42
A.L.R.3d 598.
Planned-unit, cluster, or green belt zoning,
43 A.L.R.3d 888.
Buffer provision in zoning ordinance as applicable to abutting land in adjoining municipality, 48 A.L.R.3d 1303.
Applicability of zoning regulations to waste
disposal facilities of state or local governmental entities, 59 A.L.R.3d 1244.
Validity and construction of zoning ordinance requiring developer to devote specified
part of development to low and moderate income housing, 62 A.L.R.3d 880.
Applicability of zoning regulation to nongovernmental lessee of government-owned property, 84 A.L.R.3d 1187.
Right of real property owner to relief under
Federal Civil Rights Acts against amendment
of zoning ordinance increasing minimum lot
requirements, 25 A.L.R. Fed. 850.
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Key Numbers. 600, 601.

Municipal Corporations

10-9-2. Division of city into zoning districts.
For any or all of said purposes the legislative body may divide the municipality into districts of such number, shape and area as may be deemed best
suited to carry out the purposes of this article, and within such districts it may
regulate and restrict the erection, construction, reconstruction, alteration,
repair or use of buildings or structures, or the use of land. All such regulations
shall be uniform for each class or kind of buildings throughout each district,
but the regulations in one district may differ from those in other districts.
History: L. 1925, ch. 119, § 2; R.S. 1933 &
C. 1943, 15-8-90.
NOTES TO DECISIONS
ANALYSIS

Discretion of governing board.
Fraternity and sorority houses.
Spot zoning.

Discretion of governing board.
By the terms of this section and §§ 10-9-1,
10-9-3 and 10-9-4, the governing body of a city
is granted discretionary power to district and
zone cities for various purposes that are to the
public interest; the exercise of that power will
not be interfered with by the courts unless the
discretion is abused. Phi Kappa Iota Fraternity
v. Salt Lake City, 116 Utah 536,212 P.2d 177
(1949).
Fraternity and sorority houses.
Ordinance confining the location of fraternity or sorority houses, in restricted residential
districts, to an area not more than 600 feet
from lands and premises occupied by institution to which the fraternity or sorority is incident was valid as against contention that it
was a discrimination against rightful use of
the plaintiffs' premises. Phi Kappa Iota Fraternity v. Salt Lake City, 116 Utah 536, 212 P.2d
177 (1949).
Spot zoning.
That the statute contemplates a division and

regulation by districts, instead ofregulation by
single lots or small groups of lots, is evident.
The regulation of the use of property by lots or
by very small areas is not zoning and does violence to the purpose and provisions of the statute. It would not, and could not, accomplish the
purpose of the law as set forth in the statute.
Marshall v. Salt Lake City, 105 Utah 111, 141
P.2d 704, 149 A.L.R. 282 (1943).
City must zone districts and not by indiscriminate spot zoning, but this requirement
does not necessitate that districts be confined
and rigidly limited to one particular type of
use. Marshall v. Salt Lake City, 105 Utah 111,
141 P.2d 704, 149 A.L.R. 282 (1943).
The cases relative to "spot zoning" are generally cases where a particular small tract
within a large district is specially zoned so as
to impose upon it restrictions not imposed upon
the surrounding lands, or grant to it special
privileges not granted generally, not done in
pursuance of any general or comprehensive
plan. Marshall v. Salt Lake City, 105 Utah
111, 141 P.2d 704, 149 A.L.R. 282 (1943).

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Zoning§ 32
et seq.
C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 40 to 42.
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10-9-2.5. Residential facility for handicapped persons permitted in municipal zoning district - Conditions
for qualification.
A residential facility for handicapped persons shall be permitted in any
municipal zoning district, subject to the conditional review process, except a
district zoned to permit, exclusively, single family dwelling use, if the facility
conforms to all applicable health, safety, and building codes and is capable of
use as a residential facility for handicapped persons without structural alteration which would change the residential charact~i:: of the structure. For purposes of this section "zoned to permit exclusively single family dwelling use"
means that the applicable ordinance prohibits the occupancy of a housing
structure by any more than one family.
A municipality, by ordinance, may provide that no residential facility for
handicapped persons may be established or maintained within one mile of
another existing facility.
The use granted and permitted by this section is nontransferable and terminates if the structure is devoted to a use other than as a residential facility for
handicapped persons or, if the structure fails to comply with applicable
health, safety, and building codes.
The governing body of each municipality under locally adopted criteria
shall adopt zoning ordinances which permit, through the grant of conditional
use permits, the establishment and maintenance of residential facilities for
handicapped persons within districts zoned to permit exclusively single family
dwelling use. Such ordinances may require that no residential facility for
handicapped persons be established or maintained within one mile of another
existing facility. Those ordinances shall prohibit discrimination against residential facilities for handicapped persons.
No person who is being treated for alcoholism or drug abuse shall be placed
in a residential facility for handicapped persons. Placement shall be on a
strictly voluntary basis and shall not be a part of or in lieu of confinement,
rehabilitation, or treatment in a custodial or correctional type institution.
For purposes of this section, "residential facility for handicapped persons"
means a single-family dwelling structure that is occupied on a 24-hour per
day basis by eight or less handicapped persons in a family-type arrangement
under the supervision of house parents or a manager. The facility shall be
operated or licensed and regulated by a state agency and if not so operated,
licensed, or regulated, it shall comply with all state standards for group home
operations.
For purposes of this section, "handicapped person" means a person who is
nonviolent and who has a severe, chronic disability attributable to a mental or
physical impairment or to a combination of mental and physical impairments
which is likely to continue indefinitely and which results in a substantial
functional limitation in three or more of the following areas of major life
activity: self-care, receptive and expressive language, learning, mobility, selfdirection, capacity for independent living, economic self-sufficiency; and who
requires a combination or sequence of special interdisciplinary or generic
care, treatment, or other services that are individually planned and coordinated to allow the person to function in, and contribute to, a residential neighborhood.
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History: C. 1953, 10-9-2.5, enacted by L.
1981, ch. 51, § 1; L. 1985, ch. 105, § 1.
Amendment Notes. - The 1985 amendment substituted "and is capable of use as a
residential facility for handicapped persons
without structural alteration which would
change the residential character of the structure" for "and if it is capable of use as such a
facility without structural alteration that
changes the residential character of the struc-

10-9-3.

ture in which the facility is housed" in the first
paragraph; in the third paragraph, deleted "in
which the facility is housed" preceding "is devoted to" and inserted "a" preceding "use";
added the last sentence to the fourth paragraph; de,eted "mental illness" following "alcoholism" in the fifth paragraph; inserted "who is
nonviolent and" after "means a person" in the
last paragraph; and made several minor
punctuation changes.

Regulations to be in accordance
sive plan.

with comprehen-

Such regulations shall be made in accordance with a comprehensive plan
designed to lessen congestion in the streets, to secure safety from fire, panic
and other dangers, to promote health and the general welfare, to encourage
energy-efficient patterns of development, the use of energy conservation, solar, and renewable energy sources, and to assure access to sunlight for solar
energy devices, to provide adequate light and air, to prevent the overcrowding
of land, to avoid undue concentration of population, to facilitate adequate
provision for transportation, water, sewage, schools, parks and other public
requirements. Such regulations shall be made with reasonable consideration,
among other things, to the character of the district and its peculiar suitability
for particular uses, and with a view to conserving the value of buildings and
encouraging the most appropriate use of land throughout the city.
History: L. 1925, ch. 119, § 3; R.S. 1933 &
C. 1943, 15-8-91; L. 1981, ch. 44, § 2.
Amendment Notes. - The 1981 amendment inserted "to encourage energy-efficient

patterns of development, the use of energy conservation, solar, and renewable energy sources,
and to assure access to sunlight for solar
energy devices" in the first sentence.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
-Comprehensive
zoning.
-Fraternity
and sorority houses.
Discretion of governing board.
Purposes of zoning.
Subdivisions.

Constitutionality.
-Comprehensive
zoning.
Comprehensive zoning plans are valid. Marshall v. Salt Lake City, 105 Utah 111, 141 P.2d
704, 149 A.L.R. 282 (1943).
-Fraternity
and sorority houses.
Ordinance confining the location of fraternity or sorority houses, in restricted residential
district, to an area not more than 600 feet from
the lands and premises occupied by the institution to which the fraternity or sorority is inci-

dent was valid as against contention that it
was a discrimination against the rightful use
of the plaintiffs' premises. Phi Kappa Iota Fraternity v. Salt Lake City, 116 Utah 536, 212
P.2d 177 (1949).

Discretion of governing board.
By the terms of this section and §§ 10-9-1
and 10-9-4, the governing body of a city is
granted discretionary power to district and
zone cities for various purposes that are to the
public interest; the exercise of that power will
not be interfered with by the courts unless the
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discretion is abused. Phi Kappa Iota Fraternity
v. Salt Lake City, 116 Utah 536, 212 P.2d 177
(1949).
Purposes of zoning.
The purposes which control and must be subserved by any zoning are set forth in this section. The elements required of a zoning plan
are: It must be comprehensive; it must be designed to protect the health, safety, and morals
of the inhabitants; promote the general welfare; avoid overcrowding and congestion in
traffic and population; facilitate transportation
and other public service; and meet the ordinary
or common requirements of happy, convenient

10-9-3.6

and comfortable living by the inhabitants of
the districts and the city as a whole. Marshall
v. Salt Lake City, 105 Utah 111, 141 P.2d 704,
149 A.L.R. 282 (1943).
Subdivisions.
A city ordinance requiring subdividers to
dedicate 7 percent of the subdivision's land to
the city, or pay the equivalent of that value in
cash for flood control and/or parks and recreation facilities was within the scope of authority and responsibility of the city government in
the promotion of the health, safety, morals and
general welfare of the community. Call v. City
of West Jordan, 606 P.2d 217 (Utah 1979).

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Zoning§ 27.
C.J.S. - 101A C.J.S. Zoning and Land Planning § 39.
A.L.R. - Mandamus to compel zoning offi-

10-9-3.5.

cials to cancel permit granted in violation of
zoning regulation, 68 A.L.R.3d 166.
Key Numbers. - Zoning P 30.

Regulation of subdivision development plans to
protect access to sunlight for solar energy.

The legislative body, in order to protect and assure access to sunlight for
solar energy devices, may adopt regulations governing subdivision development plans that relate to the use of restrictive convenants [covenants] or solar
easements, height restrictions, side yard and setback requirements, street and
building orientation and width requirements, height and location of vegetation with respect to property boundary lines and other permissible forms of
land use controls.
History: C. 1953, 10-9-3.5, enacted by L.
1981, ch. 44, § 3.

10-9-3.6.

Compiler's Notes. - The bracketed word
"covenants" was inserted by the compiler.

Disapproval of plats or agreements which prohibit solar or other energy devices.

The legislative body may refuse to approve or renew any plat or subdivision
plan, or the dedication of any street or other ground, if the deed restrictions,
convenants [covenants] or similar binding agreements running with the land
for the lots or parcel covered by the plat or subdivision prohibit or have the
effect of prohibiting reasonably sited and designed solar collectors,
clotheslines or other energy devices based on renewable resources from being
installed on buildings erected on lots or parcels covered by the plat or subdivision.
History: C. 1953, 10-9-3.6, enacted by L.
1981, ch. 44, § 4.

Compiler's Notes. - The bracketed word
"covenants" was inserted by the compiler.
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Planning commission - Zoning plan, ordinance,
maps and recommendations
- Certification to
legislative body - Zoning of municipality.

In order to more fully avail itself of the powers conferred by this chapter to
the mayor, with the advice and consent of the legislative body, may appoint a
commission to be known as the planning commission. The planning commission, through its own initiative may, or by order of the legislative body of the
municipality shall, make and certify to the legislative body a zoning plan,
including both the full text of the zoning ordinance and maps, and representing the planning commission's recommendations for zoning the municipality.
The legislative body may, after receiving the recommendations of the planning commission for the zoning of the municipality, divide the municipality
into districts or zones of such number, shape, and area as it may determine,
and within such districts may regulate the erection, construction, reconstruction, alteration, and uses of buildings and structures, and the uses of land.
History: L. 1925, ch. 119, § 4; R.S. 1933 &
C. 1943, 15-8-92; L. 1949, ch. 15, § 1; 1983, ch.
33, § 5.
Amendment Notes. - The 1983 amendment substituted "the mayor, with the advice

and consent of the legislative body" for "such
legislative body".
Cross-References. - Municipal Planning
Enabling Act and planning commissions thereunder, § 10-9-19 et seq.

NOTES TO DECISIONS
ANALYSIS

Discretion of city council.
Fraternity and sorority houses.
Spot zoning.

Discretion of city council.
The discretion of the governing body of a city
is very extensive with regard to the wisdom of
the plan, the necessity for the zoning, the number and the nature of the districts to be created, the boundaries thereof and the uses permitted therein. It is the primary duty of the
city to make the classifications. If a classification is reasonably doubtful, the judgment of
the court will not be substituted for the judgment of the city. In short, unless the action of
the governing body of the city is arbitrary, discriminatory or unreasonable, or clearly offends
some provision of the Constitution or another
statute, the court must uphold it, if it is within
the municipality's grant of power. Marshall v.
Salt Lake City, 105 Utah 111, 141 P.2d 704,
149 A.L.R. 282 (1943).
By the terms of this section and§§ 10-9-1 to
10-9-3, the governing body of a city is granted
discretionary power to district and zone cities
for various purposes that are to the public interest; the exercise of that power will not be
interfered with by the courts unless the discretion is abused. Phi Kappa Iota Fraternity v.

Salt Lake City, 116 Utah 536, 212 P.2d 177
(1949).

Fraternity and sorority houses.
Ordinance confining the location of fraternity or sorority houses, in restricted residential
district, to an area not more than 600 feet from
the lands and premises occupied by institution
to which the fraternity or sorority is incident
was valid as against contention that it was a
discrimination against the rightful use of the
plaintiffs' premises. Phi Kappa Iota Fraternity
v. Salt Lake City, 116 Utah 536, 212 P.2d 177
(1949).
Spot zoning.
Zoning ordinances, to the extent that they
provided for small spot Residential "C" or Residential "B3" districts, did not violate requirement of comprehensive zoning plan. Provisions
creating very small areas for limited business
purposes detached from "C" or "B3" districts
were not objectionable as "spot zoning," or as
offending against the rule that zoning must be
by districts. Marshall v. Salt Lake City, 105
Utah 111, 141 P.2d 704, 149 A.L.R. 282 (1943).
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10-9-4

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Zoning§ 6.
C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 177 to 179.
A.L.R. - Disqualification for bias or interest of administrative officer sitting in zoning
proceeding, 10 A.L.R.3d 694.
Prohibiting or regulating removal or exploitation of oil and gas, minerals, soil, or other
natural products within municipal limits, 10
A.L.R.3d 1226.
Application of zoning regulations to automatic vending machines, 11 A.L.R.3d 1004.
Meaning of term "garage" as used in zoning
regulation, 11 A.L.R.3d 1187.
Purchaser of real property as precluded from
attacking validity of zoning regulations existing at the time of the purchase and affecting
the purchased property, 17 A.L.R.3d 743.
Application of zoning regulations to motels
or motor courts, 23 A.L.R.3d 1210.
Construction and effect of zoning provision
permitting accessory use for "professional office," 24 A.L.R.3d 1128.
Application of zoning regulations as to college fraternities or sororities, 25 A.L.R.3d 921.
Meaning of the term "hotel" as used in
zoning ordinances, 28 A.L.R.3d 1240.
Validity and effect of "interim" zoning ordinance, 30 A.L.R.3d 1196.
Application of zoning regulations to golf
courses, swimming pools, tennis courts, or the
like, 32 A.L.R.3d 424.
Validity and construction of "zoning with
compensation" regulation, 41 A.L.R.3d 636.
Validity and construction of zoning ordinance regulating architectural style or design
of structure, 41 A.L.R.3d 1397.
Validity and application of zoning regulations relating to mobile home or trailer parks,
42 A.L.R.3d 598.
Planned-unit, cluster, or greenbelt zoning,
43 A.L.R.3d 888.
Exclusionary zoning, 48 A.L.R.3d 1210.
Buffer provision in zoning ordinance as applicable to abutting land in adjoining municipality, 48 A.L.R.3d 1303.
Provisions protecting landowners who applied for or received building permit prior to
change in zoning, 49 A.L.R.3d 1150.
Retroactive effect of zoning regulation in absence of saving clause, on pending application
for building permit, 50 A.L.R.3d 596.
Validity, construction, and application of
zoning ordinance relating to operation of junkyard or scrap metal processing plant, 50
A.L.R.3d 837.
Validity of ordinance zoning the entire municipality for residential use, 54 A.L.R.3d
1282.
Validity and construction of zoning regulation respecting permissible use as affected by

division of lot or parcel by zone boundary line,
58 A.L.R.3d 1241.
Applicability of zoning regulations to waste
disposal facilities of state or local governmental entities, 59 A.L.R.3d 1244.
What constitutes "church," "religious use,"
or the like within zoning ordinance, 62
A.L.R.3d 197.
Validity and construction of zoning ordinance requiring developer to devote specified
part of development to low and moderate income housing, 62 A.L.R.3d 880.
Validity of zoning ordinance deferring residential development until establishment of
public services in area, 63 A.L.R.3d 1184.
What constitutes "school," "educational use,"
or the like within zoning ordinance, 64
A.L.R.3d 1087.
Mandamus to compel zoning officials to cancel permit granted in violation of zoning regulation, 68 A.L.R.3d 166.
Validity, construction, and effect of agreement to rezone, or amendment to zoning ordinance, creating special restrictions or conditions not applicable to other property similarly
zoned, 70 A.L.R.3d 125.
What constitutes a "family" within meaning
of zoning regulation or restrictive covenant, 71
A.L.R.3d 693.
Zoning regulations as applied to private and
parochial schools below the college level, 74
A.L.R.3d 14.
Classification and maintenance of advertising structures as nonconforming use, 80
A.L.R.3d 630.
Application of zoning regulation to radio or
television facilities, 81 A.L.R.3d 1086.
Validity of zoning for senior citizen communities, 83 A.L.R.3d 1084.
Zoning regulations as applied to homes or
housing for the elderly, 83 A.L.R.3d 1103.
Applicability of zoning regulation to nongovernmental lessee of government-owned property, 84 A.L.R.3d 1187.
Applicability of zoning regulations
to
projects of nongovernmental public utility as
affected by utility's having power of eminent
domain, 87 A.L.R.3d 1265.
Construction and application of zoning regulations in connection with funeral homes, 92
A.L.R.3d 328.
Validity of zoning ordinances prohibiting or
regulating outside storage of house trailers,
motor homes, campers, vans, and the like, in
residential neighborhoods, 95 A.L.R.3d 378.
Zoning or licensing regulation prohibiting or
restricting location of billiard rooms and bowling alleys, 100 A.L.R.3d 252.
Key Numbers. - Zoning e=> 30, 31, 351,
353.
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Zoning ordinances - Procedures - Assigning
zones to territory annexed to the territory.

(1) No zoning ordinance, map, or amendment thereto may be adopted until
the legislative body has given at least 15 days published notice of the time,
place, and purpose at which the zoning ordinance, map, or amendment is to be
considered and public comment heard.
(2) No zoning ordinance, map, or amendment may be adopted by the legislative body unless the planning commission has reviewed and made recommendations to the legislative body regarding that ordinance, map, or amendment.
(3) The planning commission shall have 30 days to respond to any request
from the legislative body for recommendation and if none is received within
30 days after the request is made to the chair of the planning commission, the
legislative body may adopt the zoning ordinance, map, or amendment in the
manner required by Subsection (2).
(4) The legislative body may assign a zone to territory annexed to the municipality at the time the territory is annexed.
(5) If a municipality does not have a zoning ordinance which shows a zone
for territory to be annexed to the municipality, or if the legislative body does
not assign a zone to territory at the time it is annexed, territory annexed to a
municipality shall be zoned according to the zone of the annexing municipality with which it has the most common boundary.
History: C. 1953, 10-9-5, enacted by L.
1985, ch. 87, § 1.
Repeals and Enactments. - Laws 1985,
ch. 87, § 1 repealed former § 10-9-5 (L. 1925,

ch. 119, § 5; R.S. 1933 & C. 1943, 15-8-93; L.
1949, ch. 15, § 1), relating to the enactment of
zoning ordinance, and enacted the present
§ 10-9-5.

NOTES TO DECISIONS
ANALYSIS

Failure to follow procedural requirements.
-Rights of property owners.
Notice of hearing.

Failure to follow procedural requirements.
-Rights of property owners.
Inasmuch as a zoning ordinance classifying
certain property as residential was void for
want of compliance with mandatory notice and
hearing requirements, the property intended to
be affected thereby was unzoned. The court, in
a suit by certain affected property owners, was
limited to the remedy of declaring the ordinance void and to providing injunctive relief
against the city, entitling the property owners
to use or sell their property for a restaurant or
a similar use, as they desired. The court erred
in declaring the ordinance void, but denying
injunctive relief, on the ground that the
owners, proposed use of their property would

not have been in the "public interest." Carter
v. City of Salina, 773 F.2d 251 (10th Cir. 1985).

Notice of hearing.
Zoning ordinance was not invalid for failure
of the commission to give proper notice where
the required fifteen-days notice stated the requested change was from "Residential R-6" to
"Commercial C-3," and the change eventually
made by the commission was to "Business
B-3," since everything allowed by a "Business
B-3" classification was included within the
more comprehensive "Commercial C-3," and
those complaining of lack of proper notice had
actual notice and participated in the hearing.
Naylor v. Salt Lake City Corp., 17 Utah 2d
300, 410 P.2d 764 (1966).
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COLLATERAL REFERENCES
Utah Law Review. - Note, Urban Planning and Development - Race and Poverty Past, Present and Future, 1971 Utah L. Rev.
46.
Am. Jur. 2d. - 58 Am. Jur. 2d Zoning
§§ 10, 169 et seq.
C.J.S. - 62 C.J.S. Municipal Corporations
§ 226; 101A C.J.S. Zoning and Land Planning
§§ 12 to 15, 65 et seq.

A.L.R. - Validity and construction of provisions of zoning statute or ordinance regarding
protest by neighboring property owners, 7
A.L.R.4th 732.
Key Numbers. - Municipal Corporations
,s=, 601.1; Zoning ,s=, 15, 193 to 195, 359.

10-9-6. Board of adjustment - Appointment - Limitation
on exercise of powers as to restrictions on use of
property - Exemption from operation of ordinance.
In order to avail itself of the powers provided in this chapter the mayor,
with the advice and consent of the legislative body, shall appoint a board of
adjustment, and in the regulations and restrictions adopted pursuant to authority under this chapter shall provide that the powers by this chapter given
shall not be exercised so as to deprive the owner of any property of its use for
the purpose to which it is then lawfully devoted, and any ordinance enacted
under authority of this chapter shall exempt from the operation thereof any
building or structure as to which satisfactory proof shall be presented to the
board of adjustments provided for in this chapter that the present or proposed
situation of such building or structure is reasonably necessary for the convenience or welfare of the public.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-95; L. 1949, ch. 15, § 1; 1983, ch.
33, § 6.
Amendment Notes. - The 1983 amend-

ment substituted
"chapter" for "article"
throughout the section; inserted "the mayor,
with the advice and consent of"; and made a
minor change in phraseology.

NOTES TO DECISIONS
ANALYSIS

Prior nonconforming use.
Rules and regulations.
Prior nonconforming use.
Excavation of sand and gravel was valid
nonconforming use and could not be enjoined
under zoning ordinance proscribing such use
since gravel operation had been conducted
prior to the enactment of the ordinance; nature
of extractive business contemplated continuance of use over entire parcel of land without
restriction to immediate area excavated at the
time the ordinance was passed; and nonconforming status was not lost because ownership

of land had changed since enactment of ordinance. Gibbons & Reed Co. v. North Salt Lake
City, 19 Utah 2d 329, 431 P.2d 559 (1967).
Rules and regulations.
The board may make such rules and regulations as are reasonably necessary or expedient
to enable it to carry out its administrative
functions and duties, but not the duties and
powers of the commission. Walton v. Tracy
Loan & Trust Co., 97 Utah 249, 92 P.2d 724
(1939).
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COLLATERAL REFERENCES

Am. Jur. 2d. -

58 Am. Jur. 2d Zoning

§ 194 et seq.

C.J.S. - 62 C.J.S. Municipal Corporations
227 (2).
A.L.R. - Construction and application of
statute or ordinance requiring notice as prerequisite to granting variance or exception to
zoning requirement, 38 A.L.R.3d 167.
Authority of zoning commission to impose,
as condition of allowance of special zoning exception, permit, or variance, requirements as
to highway and traffic changes, 49 A.L.R.3d
492.
§

10-9-7.

Zoning board's grant of new application for
zoning change, variance, or special exception
after denial of previous application covering
same property or part thereof, 52 A.L.R.3d 494.
Classification and maintenance of advertising structures as nonconforming use, 80
A.L.R.3d 630.
Building in course of construction as establishing valid nonconforming use or vested
right to complete construction for intended use,
89 A.L.R.3d 1051.
Key Numbers. - Municipal Corporations
""" 601.1; Zoning ""'°
352, 354.

Board - Number of members - Alternate members - Appointment - Term - Removal - Vacancies.

The board of adjustment shall consist of five members, and such alternate
members as the mayor with the advice and consent of the governing body
deems appropriate, each to be appointed by the mayor with the advice and
consent of the governing body for a term of five years but the terms of the
members of the first board so appointed shall be such that the term of one
member shall expire each year. Alternate members shall serve in the absence
of a member or members of the board of adjustment under rules established by
the governing body. No more than two alternate members shall sit at any
meeting of the board at one time. Any member may be removed for cause by
the governing body upon written charges and after public hearing, if such
public hearing is requested by the member. Vacancies shall be filled for the
unexpired term of any member or alternate member whose office becomes
vacant. One member, but not more than one, of the planning commission shall
be a member of the board of adjustment.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-96; L. 1949, ch. 15, § 1; 1983, ch.
31, § 1; 1983, ch. 33, § 7.
Amendment Notes. - This section was
amended twice in 1983, by chapter 31 and by
chapter 33. Neither act referred to the other.
The section is printed incorporating the
changes made by both amendments.
The 1983 amendment by chapter 31 inserted
"and such alternate members as the mayor
with the advice and consent of the governing
body deems appropriate" in the first sentence;

substituted "governing body for a term" in the
first sentence for "legislative body for a term";
inserted the second and third sentences; inserted "or alternate member" in the fifth sentence; and substituted "office" for "term" in the
fifth sentence.
The 1983 amendment by chapter 33 inserted
"mayor with the advice and consent of the" in
the first sentence; added "by the member" in
the fourth sentence; and made minor changes
in phraseology.

COLLATERAL REFERENCES

C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 180 to 182.
Key Numbers. - Zoning """ 351, 354, 355.
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10-9-8. Organization of board - Meetings
members - Zoning administrator
ment - Functions - Appeals.

10-9-9

Duties of
- Appoint-

The board of adjustment shall organize and elect a chairman and adopt
rules in accordance with the provisions of any ordinance adopted pursuant to
this article. Meetings of the board shall be held at the call of the chairman and
at such other times as the board may determine. The chairman, or in his
absence the acting chairman, may administer oaths and compel the attendance of witnesses. All meetings of the board shall be open to the public. The
board shall keep minutes of its proceedings, showing the vote of each member
upon each question, or if absent or failing to vote indicating such fact, and
shall keep records of its examinations and other official actions; all of which
shall be immediately filed in the office of the board and shall be a public
record.
The governing body may provide for the appointment of a zoning administrator to decide routine and uncontested matters of the board of adjustment,
as designated by the board, and pursuant to its established guidelines. Any
person aggrieved by a decision of the zoning administrator may appeal the
decision to the board of adjustment, as provided in this chapter.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-97; L. 1983, ch. 30, § 1.

Amendment Notes. - The 1983 amendment added the second paragraph.

COLLATERAL REFERENCES
est of administrative officer sitting in zoning
proceeding, 10 A.L.R.3d 694.
Key Numbers. - Zoning €=> 351-364.

C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 183 to 190.
A.L.R. - Disqualification for bias or inter-

10-9-9. Appeals to board - Time Transmission of papers.

Persons

entitled -

Appeals to the board of adjustment may be taken by any person aggrieved
or by any officer, department, board or bureau of the municipality affected by
any decision of the administrative officer. Such appeal shall be taken within a
reasonable time as provided by the rules of the board by filing with the officer
from whom the appeal is taken and with the board of adjustment a notice of
appeal specifying the grounds thereof. The officer from whom the appeal is
taken shall forthwith transmit to the board of adjustment all the papers constituting the record upon which the action appealed from was taken.
History: L. 1925, ch. 119,
C. 1943, 15-8-98.

§

7; R.S. 1933 &
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COLLATERAL REFERENCES

Am. Jur. 2d. -

58 Am. Jur. 2d Zoning

§ 194 et seq.

C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 184 to 190.
A.L.R. - Right to cross-examination of witnesses in hearings before administrative
zoning authorities, 27 A.L.R.3d 1304.

10-9-10.

Standing of owner of property adjacent to
zoned property, but not within territory of
zoning authority, to attack zoning, 69 A.L.R.3d
805.
Key Numbers. - Zoning ¢c> 441.

Stay of proceedings

pending

appeal.

An appeal stays all proceedings in furtherance of the action appealed from,
unless the officer from whom the appeal is taken certifies to the board of
adjustment after the notice of appeal shall have been filed with him that by·
reason of facts stated in the certificate a stay would in his opinion cause
imminent peril to life or property. In such case proceedings shall not be stayed
otherwise than by restraining order which may be granted by the board of
adjustment or by the district court on application and notice and on due cause
shown.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-99.

10-9-11.

Notice of hearing of appeal ance.

The board of adjustment shall fix
appeal, give public notice thereof as
est, and shall decide the same within
party may appear in person or by

Right of appear-

a reasonable time for the hearing of the
well as due notice to the parties in intera reasonable time. Upon the hearing any
agent or by attorney.

History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-100.
COLLATERAL REFERENCES

Am. Jur. 2d. -

58 Am. Jur. 2d Zoning

§§ 221, 222.

C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 187, 188, 215.
A.L.R. - Construction and application of

10-9-12.

statute or ordinance
requisite to granting
zoning requirement,
Key Numbers. -

requiring notice as prevariance or exception to
38 A.L.R.3d 167.
Zoning ¢c> 442, 443.

Powers of board on appeal - Granting of and
showing to be entitled to variance.

The board of adjustment shall have the following powers:
(1) to hear and decide appeals where it is alleged that there is error in
any order, requirement, decision or determination made by the administrative official in the enforcement of this article or of any ordinance
adopted pursuant thereto;
(2) to hear and decide special exceptions to the terms of the ordinance
upon which such board is required to pass under such ordinance;
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(3) to authorize upon appeal such variance from the terms of the ordinance as will not be contrary to the public interest, where owing to special conditions a literal enforcement of the provisions of the ordinance
will result in unnecessary hardship; provided, that the spirit of the ordinance shall be observed and substantial justice done. Before any variance
may be authorized, however, it shall be shown that:
(a) the variance will not substantially affect the comprehensive
plan of zoning in the city and that adherence to the strict letter of the
ordinance will cause difficulties and hardships, the imposition of
which upon the petitioner is unnecessary in order to carry out the
general purpose of the plan;
(b) special circumstances attached to the property covered by the
application which do not generally apply to the other property in the
same district;
(c) that because of said special circumstances, property covered by
application is deprived of privileges possessed by other properties in
the same district; and that the granting of the variance is essential to
the enjoyment of a substantial property right possessed by other
property in the same district.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-101; L. 1949, ch. 15, § 1.
NOTES TO DECISIONS
ANALYSIS

Filling stations.
Rules and regulations.
Showing required for variance.
Variations allowed.

Filling stations.
Neither the board nor the district court had
the power to permit or authorize the use of
property for a filling station, which use was at
variance with the use set out in the building
ordinance. Walton v. Tracy Loan & Trust Co.,
97 Utah 249, 92 P.2d 724 (1939).
Rules and regulations.
The board may make such rules and regulations as are reasonably necessary or expedient
to enable it to carry out administratively its
functions and duties, but not the duties and
powers of the commission. Walton v. Tracy
Loan & Trust Co., 97 Utah 249, 92 P.2d 724
(1939).

variance was not granted; and that substantial
property rights enjoyed by other property in
the area would be denied. Xanthos v. Board of
Adjustment, 685 P.2d 1032 (Utah 1984).
What must be shown by an applicant for a
variance is that the property itself contains
some special circumstances that relate to the
hardship complained of and that the granting a
variance to take this into account would not
substantially affect the zoning plan; it is not
enough to show that the property for which the
variance is requested is different in some way
from the surrounding property. Xanthos v.
Board of Adjustment, 685 P.2d 1032 (Utah
1984).

Showing required for variance.
In order to justify a variance, this section
requires that an applicant show at a minimum
that variance would not substantially affect
the comprehensive zoning plan; that there are
special conditions with regard to the property;
that unnecessary hardship would result if the

Variations allowed.
Powers of board are limited to minor and
practical difficulties, to such variations in detail and construction as the inspector himself
might have allowed, rather than to changes in
use. Walton v. Tracy Loan & Trust Co., 97
Utah 249, 92 P.2d 724 (1939).
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COLLATERAL REFERENCES

Am. Jur. 2d. -

58 Am. Jur. 2d Zoning

A.L.R. - Requirement that zoning variances or exceptions be made in accordance with
comprehensive plan, 40 A.L.R.3d 372.
Key Numbers. - Municipal Corporations
~ 601 to 601.3; Zoning ~ 441, 481 et seq.

§ 194 et seq.

C.J.S. -

62 C.J.S. Municipal Corporations

§ 227 (10 to 14); 101A C.J.S. Zoning and Land
Planning §§ 214, 216.

10-9-13.

Decision

on appeal.

In exercising the above-mentioned powers such board may in conformity
with the provisions of this article reverse or affirm, wholly or partly, or may
modify the order, requirement, decision or determination appealed from and
may make such order, requirement, decision or determination as ought to be
made, and to that end shall have all the powers of the officer from whom the
appeal is taken.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-102.
NOTES TO DECISIONS

Powers of board generally.
Combining this section with preceding one,
it seems that the powers of the board are the
same as those of the inspector, and that in

passing on appeals the board may do only that
which the inspector could have done in the first
instance. Walton v. Tracy Loan & Trust Co., 97
Utah 249, 92 P.2d 724 (1939).

COLLATERAL REFERENCES
Am. Jur. 2d. - 82 Am. Jur. 2d Zoning
314.
C.J.S. -101A C.J.S. Zoning and Land Planning §§ 189, 211.

Key Numbers. -

Zoning

~

445.

§

10-9-14.

Vote necessary

for reversal.

The concurring vote of three members of the board shall be necessary to
reverse any order, requirement or determination of any such administrative
official, or to decide in favor of the appellant on any matter upon which it is
required to pass under any such ordinance, or to effect any variation in such
ordinance.
History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-103.

10-9-15.

Judicial review of board's decision - Time limitation.

The city or any person aggrieved by any decision of the board of adjustment
may have and maintain a plenary action for relief therefrom in any court of
competent jurisdiction; provided, petition for such relief is presented to the
court within thirty days after the filing of such decision in the office of the
board.
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History: L. 1925, ch. 119, § 7; R.S. 1933 &
C. 1943, 15-8-104; L. 1949, ch. 15, § 1.
NOTES TO DECISIONS
ANALYSIS

Effect of failure to appeal.
Mandamus.
Scope of judicial review.

Effect of failqre to appeal.
Failure of defendants to appeal from decision
of board of adjustment denying them right to
construct and operate funeral home in residential district would not prevent them from setting up defense that ordinance was arbitrary
and unreasonable, since board of adjustment
had no authority itself to rezone. Provo City v.
Claudin, 91 Utah 60, 63 P.2d 570 (1936.)
Defendants, who were enjoined from operating funeral home in residential district established by ordinance, could not set up defense
that ordinance was arbitrary and unreasonable
because district included territory that was
commercial, where matter was never called to
attention of proper city commission and statute
provided right of appeal from decision of such
commission. Provo City v. Claudin, 91 Utah
60, 63 P.2d 570 (1936).

Mandamus.
Mandamus was not available to compel issuance of building permit to applicant who ignored right to relief under this section. Crist v.
Mapleton City, 28 Utah 2d 7, 497 P.2d 633
(1972).
Scope of judicial review.
Role of district court in reviewing board of
adjustment's decision is not to conduct a trial
de novo, but to determine whether board's action was so unreasonable as to be arbitrary and
capricious; however, in making that determination, district court may take additional evidence, but it must be relevant to issues that
were raised and considered by board. Xanthos
v. Board of Adjustment, 685 P.2d 1032 (Utah
1984).

COLLATERAL REFERENCES

Am. Jur. 2d. -

58 Am. Jur. 2d Zoning

§ 229 et seq.

C.J.S. -

62 C.J.S. Municipal Corporations

§ 228; 101A C.J.S. Zoning and Land Planning
§ 265 et seq.

A.L.R. - Purchaser of real property as precluded from attacking validity of zoning regulation existing at the time of the purchase and
affecting the purchased property, 17 A.L.R.3d
743.

Standing of owner of property adjacent to
zoned property, but not within territory of
zoning authority, to attack zoning, 69 A.L.R.3d
805.
Standing of zoning board of appeals for similar body to appeal reversal of its decision, 13
A.L.R.4th 1130.
Key Numbers. - Municipal Corporations
e=> 601.3; Zoning e=> 561 et seq.

10-9-16. Repealed.
Repeals. - Section 10-9-16 (L. 1925, ch.
119, § 8; R.S. 1933 & C. 1943, 15-8-105), relating to the power of cities to enjoin ordinance

violations, was repealed by Laws 1983, ch. 37,
§ 5.

10-9-17. Conflict of laws.
Whenever the regulations made under authority of this article require a
greater width or size of yards, courts or other open spaces, or require a lower
height of building or less number of stories, or require a greater percentage of
lot to be left unoccupied, or impose other higher standards than are required
in any other statute or local ordinance or regulation, the provisions of the
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regulations made under authority of this article shall govern. Wherever the
provisions of any other statute or local ordinance or regulation require a
greater width or size of yards, courts or other open spaces, or require a lower
height of building or a less number of stories, or require a greater percentage
of lot to be left unoccupied, or impose other higher standards than are required by the regulations made under authority of this article, the provisions
of such statute, or local ordinance or regulation shall govern.
History: L. 1925, ch. 119, § 9; R.S. 1933 &
C. 1943, 15-8-106.
NOTES TO DECISIONS
Conflict between orders of board of adjustment and ordinance.
Neither the board nor the district court had
the power to permit or authorize the use of

property for a filling station, which use was at
variance with the use set out in the building
ordinance. Walton v. Tracy Loan & Trust Co.,
97 Utah 249, 92 P.2d 724 (1939).

COLLATERAL REFERENCES

C.J.S. - 101A C.J.S. Zoning and Land Planning § 11.
Key Numbers. - Zoning ¢"' 14.

10-9-18. Fixing compensation of members
forcement of zoning regulations
spector and permits - Temporary
fecting commercial, industrial
structures.

of board - En- Building inregulations afor residential

The legislative body may:
(a) fix per diem compensation for the members of the board of adjustment, based on necessary and reasonable expenses and on meetings actually attended.
(b) provide for the enforcement of zoning regulations including the
withholding of building permits.
(c) create the office of building inspector and appoint a competent person to fill such office.
(d) fix the compensation of building inspector.
(e) provide by ordinance that it shall be unlawful to erect, construct,
reconstruct, alter, or change the use of any building or other structure
within the municipality covered by such zoning regulations without obtaining a building permit from such building inspector.
(f) provide by ordinance that the building inspector shall not issue any
permit unless the plans of and for the proposed erection, or construction,
or use fully conform to all zoning regulations then in effect.
(g) promulgate by ordinance regulations of a temporary nature prohibiting or regulating the erection, construction, reconstruction or alteration
of any building or structure or to be used for any commercial or industrial
purpose or the use of land for any such purpose, and establishing the
minimum front, side and rear yard requirements for the erection and
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alteration of residential buildings or structures which shall be in effect
throughout the municipality for a period not to exceed six months.
History: L. 1925, ch. 119, § 10; R.S. 1933 &
C. 1943, 15-8-107; L. 1949, ch. 15, § 1.

ARTICLE 2
MUNICIPAL PLANNING ENABLING ACT
10-9-19. Planning commission - Number, terms, appointment of members - Compensation and expenses
- Powers of commission - Appointive powers Contractual powers.
Each city and town may have a planning commission, the number and
terms of the members, mode of appointment and other details relating to the
organization and procedure of which shall be determined by the legislative
body of the municipality. The members of the planning commission shall
serve without compensation, except for reasonable expenses. The planning
commission may appoint such employees and staff as it may deem necessary
for its work, and may contract with city planners and other consultants for
such services as it requires, provided the expenditures of the commission shall
be not in excess of such sums as may be appropriated by the legislative body of
the municipality and/or be placed at the disposal of the planning commission
through gift or otherwise.
History: L. 1945, ch. 23, § 1; C. 1943,
Supp., 15-13-1; L. 1953, ch. 19, § 1.
COLLATERAL REFERENCES

Utah Law Review. - Note: City Planning
- The Architect's Path Through the Legal
Thicket, 9 Utah L. Rev. 664.
Financing Community Impacts: Local Planning Issues in Ski Resort Development, 1985
Utah L. Rev. 783.

Arn. Jur. 2d. -

58 Am. Jur. 2d, Zoning§ 6.
C.J.S. - 101A C.J.S. Zoning and Land Use
§§ 177 to 179.
Key Numbers. - Zoning €=> 351 to 353.

10-9-20. Functions and duties of commission plan - Territory outside city limits.

Master

It shall be the function and duty of the planning commission, after holding
public hearings, to make and adopt and certify to the legislative body, a
master plan for the physical development of the municipality, including any
areas outside of its boundaries which, in the commission's judgment, bear
relation to the planning of the municipality. Where the plan involves territory
outside the boundaries of the city, action shall be taken with the concurrence
of the county or other municipal legislative body concerned. The master plan,
with the accompanying maps, plats, charts and descriptive and explanatory
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matter, shall show the planning commission's recommendations for the
physical development, and may include, among other things, the general
tion and extent of streets. The planning commission may from time to
amend, extend or add to the plan or carry any part or subject matter
greater detail.
History: L. 1945, ch. 23, § 2; C. 1943,
Supp., 15-13-2.

Cross-References.
§§ 10-9-4, 10-9-5.

Zoning

said
locatime
into
plan,

NOTES TO DECISIONS
ANALYSIS

Necessity of referendum.
Subdivisions.

Necessity of referendum.
An ordinance passed by a county council, at
the request of the planning commission, changing the classification of certain property from
residential to commercial use, was an administrative act and not subject to referendum. Bird
v. Sorenson, 16 Utah 2d 1, 394 P.2d 808 (1964).
Subdivisions.
A city ordinance requiring

subdividers

dedicate 7 percent of the subdivision's land to
the city, or pay the equivalent of that value in
cash for flood control and/or parks and recreation facilities was within the scope of authority and responsibility of the city government in
the promotion of the health, safety, morals and
general welfare of the community. Call v. City
of West Jordan, 606 P.2d 217 (Utah 1979).

to

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Zoning§ 27.
C.J.S. - 101A C.J.S. Zoning and Land Planning §§ 39, 178, 179.

10-9-21.

Key Numbers. -

Zoning

e=>

30.

Conformity to master plan required - Effect of
disapproval - Submission to planning commission.

Whenever the legislative authority of the municipality shall have adopted
the master plan of the municipality or any part thereof, then and thenceforth
no street, park or other public way, ground, place or space, no public building
or structure, and no public utility, whether publicly or privately owned, shall
be constructed or authorized until and unless the location and extent thereof
shall conform to said plan or shall have been submitted to and approved by
the planning commission; provided, that in case of disapproval, the commission shall communicate its reasons to the legislative body and such body by a
vote of not less than a majority of its entire membership, shall have the power
to overrule such disapproval, and upon such overruling, the legislative body
or the appropriate board or officer shall have the power to proceed; provided,
however, that if the public way, ground, place, space, building, structure or
utility be one the authorization or financing of which does not, under the law
governing the same, fall within the province of the legislative body, or other
body or official of the municipality, then the submission to the planning commission shall be by the board or official having such jurisdiction, and the
planning commission's disapproval may be overruled by said board by a vote
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of not less than a majority of its entire membership or by said official. The
acceptance, widening, removal, extension, relocation, narrowing, vacation,
abandonment, change of use, acquisition of land for, or sale or lease of any
street or other public way, ground, place, property, or structure, shall be
subject to similar submission and approval, and the failure to approve may be
similarly overruled. The failure of the planning commission to act within
thirty days from and after the date of official submission to it shall be deemed
approval, unless a longer period be granted by the legislative body or other
submitting body, board or official.
History: L. 1945, ch. 23, § 3; C. 1943,
Supp., 15-13-3.

COLLATERAL REFERENCES
C.J.S. - 101A C.J.S. Zoning and Land Planning § 39.
Key Numbers. - Zoning €= 30.

10-9-22. Powers of commission - Reports and recommendations - Entry upon land.
The planning commission may make reports and recommendations relating
to the plan and development of the municipality to public officials and agencies, other organizations and citizens. It may recommend to the executive or
legislative officials programs for public improvements and the financing
thereof. The planning commission, its members and employees, in the performance of its function, may enter upon any land at reasonable times to make
examinations and surveys and place and maintain necessary monuments and
marks thereon. In general, the planning commission shall have such powers
as may be necessary to enable it to perform its functions and promote municipal planning.
History: L. 1945, ch. 23, § 4; C. 1943,
Supp., 15-13-4.

10-9-23. Major street plan - Official map - Effect of modification.
From and after the time when the planning commission of any municipality
shall have adopted a major street plan, the legislative body may establish an
official map of the whole or any part or parts of the municipality theretofore
existing and established by law as public streets. Such official map may also
show the location of the lines of streets on plats of subdivisions which shall
have been approved by the planning commission. The legislative body may
make, from time to time, other additions to or modifications of the official map
by placing thereon the lines of proposed new streets or street extensions,
widenings, narrowings, or vacations which have been accurately surveyed
and definitely located; provided, however, that before taking any such action
the legislative body shall hold a public hearing thereon and provided, further,
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that such proposed addition to or modification of the official map shall be
submitted to the planning commission for its approval, and in the event of
such commission's disapproval, such addition or modification shall require the
favorable vote of not less than a majority of the entire membership of the
legislative body. The placing of any street or street lines upon the official map
shall not in and of itself constitute or be deemed to constitute the opening or
establishment of any street or the taking or acceptance of any land for street
purposes. Upon adoption of the ordinance creating the official map, the legislative body shall direct that said ordinance be recorded in the office of the
county recorder.
History: L. 1945, ch. 23, § 5; C. 1943,
Supp., 15-13-5.

10-9-24.

Building permit - Power of board of adjustment
- Powers of board on appeal - Hearings by
board.

For the purpose of preserving the integrity of the official map, the legislative body may provide by general ordinance that no permit shall be issued for
any building or structure or part thereof on any land located between the
mapped lines of any street as shown on the official map. Any such ordinance
shall provide that the board of adjustment, if the municipality has such a
board, or, if not, that a board of adjustment created for the purpose in such
ordinance, shall have the power, upon an appeal filed with it by the owner of
any such land, to authorize the grant of a permit for a building or structure or
part thereof within any mapped-street location in any case in which the board
of adjustment, upon the evidence, finds (a) that the property of the appellant
of which such mapped-street location forms a part will not yield a reasonable
return to the owner unless such permit be granted, or (b) that, balancing of
interest of the municipality in preserving the integrity of the official map and
the interest of the owner in the use and benefits of the property, the grant of
such permit is required by consideration of justice and equity. Before taking
any such action, the board of adjustment shall hold a public hearing thereon.
In the event that the board of adjustment decides to authorize a building
permit, it shall have the power to specify the exact location, ground area,
height, and other details and conditions of extent and character and also the
duration of the building, structure, or part thereof to be permitted.
History: L. 1945, ch. 23, § 6; C. 1943,
Supp., 15-13-6.
Cross-References. - Appointment, composition and powers of board of adjustment,
§§ 10-9-6, 10-9-7, 10-9-12.

Building permits, authority of city to issue,
§ 10-9-18.
§

Judicial
10-9-15.

review

of decisions

of board,

COLLATERAL REFERENCES

Am. Jur. 2d. -

82 Am. Jur. 2d Zoning

§ 186 et seq.

C.J.S. - 62 C.J.S. Municipal Corporations
227 (1 to 8); 101A C.J.S. Zoning and Land
Planning § 191 et seq.
§

A.L.R. - Mandamus to compel zoning officials to cancel permit granted in violation of
zoning regulation, 68 A.L.R.3d 166.
Key Numbers. - Municipal Corporations
€=> 601 to 601.3; Zoning €=> 371 to 445.
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10-9-25. Adoption of major street plan - Effect on right to
file plat - Approval of planning commission as
condition precedent to filing plat - Regulations
governing subdivision of land.
From and after the time when the planning commission of any municipality
shall have adopted a major street plan and shall have certified the same to the
legislative body, no plat of a subdivision ofland lying within the municipality
shall be filed or recorded in the county recorder's office until it shall have been
submitted to and approved by the said planning commission and legislative
body, and such approval entered in writing on the plat by the secretary of the
planning commission and clerk of the legislative body, or other designated
members or employees. No county recorder shall file or record a plat of a
subdivision without such approval, and any county recorder so doing shall be
deemed guilty of a misdemeanor. The filing or recording of a plat of a subdivision without such approval shall be void. In exercising the powers granted to
it by the act, the planning commission shall prepare regulations governing
the subdivision of land within the municipality. A public hearing thereon
shall be held by the legislative body, after which the legislative body may
adopt said regulations for the municipality.
History: L. 1945, ch. 23, § 7; C. 1943,
Supp., 15-13-7.
Meaning of "the act". - The phrase "the
act" appearing in this section and §§ 10-9-27 to

10-9-29 apparently refers to Laws 1945, ch. 23,
which enacted this section and §§ 10-9-19 to
10-9-24 and 10-9-26 to 10-9-30.

NOTES TO DECISIONS
Approval under council-mayor form of
government.
Under a council-mayor form of government,
approval of a subdivision plat by the mayor
pursuant to an ordinance adopted by the city

council providing for such approval is in compliance with the approval requirements and recording
prerequisites
of this
section.
Martindale v. Anderson, 581 P.2d 1022 (Utah
1978).

10-9-26. Transfer or sale of land without prior preparation, approval and recording of subdivision plat
as violation - Exceptions.
Whoever being the owner or agent of the owner of any land located in a
subdivision within any area for which a major street plan has been adopted by
the planning commission and the legislative body, except for land located in a
recorded subdivision, transfers or sells such land without first preparing a
subdivision plat and having such plat approved by said planning commission
and legislative body and recorded in the office of the county recorder shall be
guilty of a violation of this act for each lot so transferred or sold and the
description by metes and bounds in the instrument of transfer or other document used in the process of selling or transferring shall not exempt the transaction from such violation, except that in subdivisions of less than ten lots,
land may be sold by metes and bounds, without necessity of recording a plat if
all of the following conditions are met: (a) The subdivision layout shall have
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been first approved in writing by the planning commission, (b) the subdivision
is not traversed by the mapped lines of a proposed street as shown on the
official map or maps of the municipality, and does not require the dedication
of any land for street or other public purposes, and (c) if the subdivision is
located in a zoned area, each lot in the subdivision meets the frontage, width
and area requirements of the zoning ordinance or has been granted a variance
from such requirements by the board of adjustment.
History: L. 1945, ch. 23, § 8; C. 1943,
Supp., 15-13-8; L. 1953, ch. 19, § 1; 1983, ch.
37, § 1.
Amendment Notes. - The 1983 amendment substituted "violation of this act" for
"misdemeanor"; substituted "such violation"
for "such penalties"; and deleted the last sentence which read: "Said municipality may enjoin such transferor sale by action for injunc-

10-9-27.

tion or may recover the said penalty by civil
action."
Meaning of "this act". - The phrase "this
act" first appeared in this section as amended
by Laws 1983, ch. 87, § 1. That act (Laws 1945,
ch. 23) also amended §§ 10-9-30, 17-27-21 and
17-27-23. The intended reference, however, appears to be to this chapter.

Designation of municipal planning commission County or regional planning commission - Expenses of designated commission.

In any municipality other than cities of the first or second class, located in a
county or region which has a planning commission, the legislative body of said
municipality may designate such county or regional planning commission as
the municipal planning commission of said municipality. In acting as the
planning commission of the municipality, the designated county or regional
planning commission shall follow the procedure specified by the provisions of
this act and other laws relating to municipal planning commissions. Any
municipality so designating a county or regional commission as its planning
commission is hereby authorized to and shall pay to the designated planning
commission that portion of the expenses of the designated commission which
is properly chargeable to the said planning service rendered to and for the
said municipality.
History: L. 1945, ch. 23, § 9; C. 1943,
Supp., 15-13-9.

10-9-28.

Short title

Meaning of "this act". - See the note under this heading following § 10-9-25.

Definitions.

This act shall be known as "The Municipal Planning Enabling Act." For the
purpose of this act certain terms are defined as provided in this section. Whenever appropriate the singular includes the plural and the plural the singular.
The term "street" includes streets, highways, avenues, boulevards, parkways,
roads, lanes, walks, alleys, viaducts, subways, tunnels, bridges, public easements and rights of way and other ways. The term "subdivision" means the
division of a tract or parcel of land into three or more parts for the purpose,
whether immediate or future, of sale or of building development.
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History: L. 1945, ch. 23, § 10; C. 1943,
Supp., 15-13-10; L. 1953, ch. 19, § 1.

10-9-30

Meaning of "this act". - See the note under this heading following § 10-9-25.

COLLATERAL REFERENCES
Utah Law Review. - Note, Urban Planning and Development - Race and Poverty -

Past, P;-esent and Future, 1971 Utah L. Rev.
46.

10-9-29. Severability clause - Jurisdiction
over public property.

of commission

If any section, subsection, sentence, clause or phrase of this act is for any
reason held to be unconstitutional, such decision shall not affect the validity
of the remaining portion of the act. Provided, that nothing contained in this
act shall be construed as giving the planning commission or the legislative
body jurisdiction over properties owned by the state of Utah or the United
States Government.
History: L. 1945, ch. 23, § 11; C. 1943,
Supp., 15-13-11.

Meaning of "this act". - See the note under this heading following § 10-9-25.

COLLATERAL REFERENCES

C.J.S. - 82 C.J.S. Statutes § 94.
Key Numbers. - Statutes ®=> 64(4).

10-9-30. Violation of chapter or ordinance punishable as
misdemeanor - Remedies of municipality and
owners of real estate.
Violation of any of the provisions of Chapter 9, Title 10, or of any adopted
municipal zoning, subdivision, official map, or major street plan ordinance,
shall upon conviction be punishable as a Class C misdemeanor. Said municipality, or any owner of real estate within the municipality in which such
violation occurs, may, in addition to other remedies provided by law, institute
injunctions, mandamus, abatement or any other appropriate action or actions,
proceeding or proceedings to prevent, enjoin, abate or remove the unlawful
building, use, or act.
History: L. 1945, ch. 23, § 12; C. 1943,
Supp., 15-13-12; L. 1983, ch. 37, § 2.
Amendment Notes. - The 1983 amendment substituted "Chapter 9, Title 10, or of
any adopted municipal zoning, subdivision, official map, or major street plan ordinance" for
"this act" in the first sentence; inserted "Class
C" in the first sentence; substituted "munici-

pality in which such violation occurs" for "district in which such building, structure or land
is situated" in the second sentence; substituted
"the unlawful building, use, or act" for "such
unlawful erection, construction, reconstruction, alteration, maintenance or use" in the
second sentence.
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COLLATERAL REFERENCES

Am. Jur. 2d. -

Key Numbers. -

82 Am. Jur. 2d Zoning

Zoning

¢"'

761 et seq.

§§ 242 to 253.

C.J.S. -101A C.J.S. Zoning and Land Planning §§ 355 to 361.

CHAPTER 10
CITIES OF FIRST AND SECOND CLASS
Article 1

Article 3

Municipal Wards

Civil Service Commission

Section
10-10-1. Division of city into wards - Number and boundaries.

Section
10-10-9 to 10-10-22. Repealed.

Article 4

Article 2

Uniform Municipal Fiscal Procedures
Act

Budget System
10-10-2 to 10-10-8. Repealed.

10-10-23 to 10-10-75. Repealed.

ARTICLE 1
MUNICIPAL WARDS
10-10-1.

Division of city into wards - Number and boundaries.

All cities of the first class shall be divided into six municipal wards and all
cities of the second class shall be divided into five municipal wards, the boundaries of which shall be prescribed by ordinance and shall not be changed
oftener than once in five years; such wards shall be as nearly as may be of
equal population and in compact .form.
History: R.S. 1898 & C.L. 1907, § 181; C.L.
1917, § 532; L. 1939, ch. 26, § 1; R.S. 1933 &
C. 1943, 15-9-1.
NOTES TO DECISIONS

Redistricting.
This section provides for redistricting, the
city commission being empowered to do so

upon request, as for example, upon the request
of the board of education. Olsen v. Merrill, 78
Utah 453, 5 P.2d 226 (1931).

COLLATERAL REFERENCES

C.J.S. §§ 81, 82.

62 C.J.S. Municipal Corporations
¢a>
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Key Numbers. 40.

Municipal Corporations

